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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE: 179 B.R. 63
ROBERT STEWART ALDERTON, Case No. 93-50194-R
Debt or . Chapter 7
/

OPI NI ON  AND ORDER

This matter is before the Court on the objection of Four Seasons
Sol ar Products Corp. ("Four Seasons") to the debtor's claim of
exenption. The two issues before the Court are whether the creditor's
objectionwas tinely fil ed under Rul e 4003(b) and whet her the debtor's
property held as tenants by the entirety | oses its exenpt status
because the debtor's spouse died after the petition was fil ed but
during the pendency of the case. The parties have waived oral
argunment. The Court holds that the creditor's objectionto exenption

was not tinely filed and that the entireties exenption remains valid.

The debtor filed for chapter 7 relief on Septenber 21, 1993. He
i sted his personal residence as exenpt because it was heldw th his
wife as tenants by the entirety. The debtor's w fe di ed on Decenber 7,

1993. On January 27, 1994, the Final Decree was i ssued cl osi ng t he



bankruptcy case.

Four Seasons was not initiallylistedas acreditor and was not
nmade awar e of the bankruptcy until approximately April, 1994, after the
case was cl osed. The debtor filed a petitionto reopenthe caseto add
Four Seasons as acreditor onJuly 1, 1994. Pursuant to an order dated
Sept enber 21, 1994, the debtor was permttedto amend his schedules to
i st Four Seasons as a creditor. The order al so provi ded t hat Four
Seasons woul d have 60 days fromthe date of the order to file a
conpl ai nt objectingto discharge. On Septenber 23, 1994, the debtor
filed his amended summary of schedul es addi ng Four Seasons as a
creditor. On Novenmber 21, 1994, Four Seasons fil ed an objectionto
cl ai mof exenption, as well as an adversary proceedi ng seeki ng an or der

requiring the trustee to admnister the property.?

Bankr upt cy Rul e 4003(b) governs the tineliness of objectionsto

exenptions and provides, in part:

The trustee or any creditor may fil e objections tothe
| ist of property cl ai med as exenpt within 30 days after the
concl usi on of the nmeeting of creditors held pursuant to Rul e
2003(a) or the filing of any anmendnent to the list or
suppl enment al schedul es unl ess, wi thin such period, further

1 This adversary proceedi ng conplaint is inproperly titled,
"Conpl ai nt Objecting to Discharge.”
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time is granted by the court.

The debtor filed his amended schedul es addi ng Four Seasons as a
credi tor on Septenber 23, 1994. Pursuant to Rul e 4003(b), Four Seasons
had 30 days fromthat date to object to the debtor's claim of
exenptions. The creditor filed its objection on Novenber 21, 1994.

Under Taylor v. Freeland & Kronz, 112 S. Ct. 1644 (1992), Four

Seasons' obj ection nust be denied as untinely. InTaylor, the Chapter
7trustee filed an objectiontothe debtor's clai mof exenption after
t he expiration of the 30 day deadl i ne of Rul e 4003(b). The trustee
acknow edged t he deadl i ne but argued that t he deadl i ne shoul d not
precl ude hi mfromchal | engi ng t he obj ecti on where t he debtor had no
col orabl e basis for claimngit. The Court rejectedthe trustee's
argunment, hol dingthat the trustee nmay not obj ect after the expiration
of the 30 day period, absent an extension by the court. "Deadlines nmay
| ead t o unwel cone results, but they pronpt parties to act and t hey
produce finality."” ld. at 1648.

Her e, Four Seasons contends that it di d have an extension by t he
Court to object to exenptions because t he Sept enber 21, 1994 order
granted the creditor 60 days to object tothe di scharge. However, an
obj ection to di scharge and an obj ection to exenpti on are not t he sane,

as is evidenced by their different treatment inthe Bankruptcy Rul es. 2

2 Rul e 4004(a) provides 60 days after the first date set for the
nmeeting of creditorstofile an objectionto discharge. Rule 4003(b)
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The Sept enber 21, 1994 order did not extendthetinme for filing
obj ections to exenptions; therefore, the 30 day deadl i ne of Rule
4003(b) applies. Thelast daytofile objectionsto exenptions was
Oct ober 23, 1994, 30 days after the debtor filed his anmendnent addi ng
Four Seasons as a creditor. Four Seasons' objection to claimof

exenption, filed on Novenber 21, 1994, is therefore denied as untinely.

In order to avoid further litigation regarding the debtor's
exenption, this Court concludes that it is proper to consider the
substantive i ssue, whichis the effect of the death of the debtor's
spouse on t he debtor's cl ai mof exenpti on of property held as tenants
by the entirety.

11 U.S.C §8522(b)(2)(B) all ows the debtor to exenpt "any i nterest

in property in which the debtor had, imediately before the

commencenent of the case, aninterest as atenant by the entirety or

joint tenant to the extent that such interest . . . is exenpt from
process under applicabl e nonbankruptcy law." (Enphasis added.)
Because the debtor held the property as a tenant by the entirety
i mmedi at el y bef ore t he commencenent of the case, his exenpti on was
proper when cl ai med.

Al t hough t he property was properly exenpt ed under § 522(b) (2)(B),

sets forth the tinme period to file objections to exenptions.
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Four Seasons contends that it was brought back into the estate by
operation of 8 541(a)(5)(A), whenthe debtor's wife di ed. That section
acts toinclude as property of the estate any i nterest in property that
i s acquired by the debtor, within 180 days after filing the petition,
by bequest, devi se, or inheritance. Four Seasons contends that this
provi sion acts to bring the property at i ssue back into the estate
because, upon t he death of the debtor's spouse, within 180 days of
filing the petition, the debtor acquired hiswife'sinterest inthe
property by way of inheritance.

Bl ack' s LawDi cti onary defines "inheritance" as "[a]n estate or
property whi ch a man has by descent, as heir to another, or which he
may transmt to another, as his heir." Black's LawDi ctionary 922 (4th
ed. 1968). When parties own property as tenants by the entirety and
one of thetenants dies, "titlefalls tothe survivor, but by operation
of law, not by the statutes of descent.” 1 John G Caneron, Jr.,

M chi gan Real Property Law, T 9.14, at 313 (I CLE 2d ed. 1993); see al so

Dept. of Revenue v. Beattie (Inre Renz' Estate), 338 M ch 347, 356
(1953) (estates by the entirety are based on the theory t hat upon t he
deat h of one of the tenants, the joint property becones the property of
t he survivor, not by descent, distributionor transfer, but by right of
survivorship).

The debt or did not acquire hiswife' sinterest inthe property by

way of inheritance, devise or descent. Therefore, section 541(a)(5) (A



does not apply to bring the property intothe estate. The debtor's
exenpti on was proper at thetine he clainedit and no provision of the
Code acts to bring the property backintothe estate. Therefore, the
debtor's exenption renmains valid.

Accordingly, I TISHEREBY CRDEREDt hat Four Seasons' objectionto

the debtor's exenption is overrul ed.

A separate order dism ssing the adversary proceeding will be

entered forthw th.

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

Ent er ed:




UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON
I N RE:
ROBERT STEWART ALDERTON, Case No. 93-50194-R

Debt or . Chapter 7
/

FOUR SEASONS SOLAR PRODUCTS CORP.,

Plaintiff,
V. Case No. 94-5049-R
ROBERT ALDERTON, Adversary Proceedi ng
Def endant .

ORDER DI SM SSI NG _ADVERSARY PROCEEDI NG

Thi s Court entered an Qpi ni on and Order on this date findi ng that
t he debtor' s exenption of property hel d as tenants by the entirety was
proper pursuant 11 U S.C. 8§ 522(b)(2)(B). Thi s adversary
proceedi ng seeks an order requiring the trustee to adm ni ster that
property. Accordingly, IT 1S HEREBY ORDERED t hat this adversary

proceedi ng i s DI SM SSED.

STEVEN W RHODES



U. S. BANKRUPTCY JUDGE

Ent er ed:




